OFFICE 0F
' GENERAL COUNSRECEIVED

BEFORE THE

23 A2 Pypyang -1 PMAZ: 08
FEDERAL ELECTION COMMISSION ‘¢
OF THE
UNITED STATES OF AMERICA
In the Matter of:
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Kamala Harris '
Kamala Harris for Senate (C00571919)

Democratic State-Central Committee of California

Complaint’ _
National Legal and Policy Center, a corporation organized and existing under the District
of Columbia Non-Profit:Cerporation Act and having its offices and principal place of business at
107 Park Washington Court, Falls Church, Va. 22046, files this complaint with the Federal
Election Commission pursuant to 11 CFR Part' 1 10:9.

The primary purpose of the National Legal and Policy Center, a charitable and
educational organization described in section 501(c)(3} of the Internal Revenue Code, is to foster
and promote ethics in government and public life.

~ Respondents include two individual candidates, two individual candidate committees, '
and a state party committee. The complaint documents an.improper in-kind contribution made by
a state party committee on behalf of a federal candidate that violated federal campaign
contribution limits.

Respondents
Maxine Waters, 222 1. Raybum. House Office Building, Washington, DC 20515, (“Waters”).
represents the 43™ District of California.

Kamala Harris, 112 Hart Senate Office Building, Washington, DC 20510, (“Harris™) represents
the State of Califomia.

Democratic State Central Committee.of California, 1830.9% St, Sacramento, CA 95811, is the
Democratic state party commitice of California. '

FEC MAIL CENTER



Citizens for Waters, 249 E. Ocean-Blvd #685, Long Beach, CA 90802 (FEC Committee 1D
#C00167585) is the Congressional campaign committee supportingthe Waters re-election
campaign. It is also a slate.mailer committee in the State of California’

Kamala Harris for Senate, 777 S. Figueroa Street Suite 4050, Los Angeles, CA 90017
(C00571919) is the Senate campaign committee supporting Harris re-election campaign.

Facts-

The facts supporting this complaint are all taken from materials publicly available,
principally Federal Election Commission records and California state campaign finance records.
All material facts relied upon in this complaint are cited.as to:their source.

On October I'7, 2016 the principal campaign committee for Maxine Waters, Citizens for
‘Waters, disclosed a Schedule A line 15 contribution of $35,000 from the Democratic State
Central Committee of ‘California for a slate mailer payment.' See Exhibit 1. On October 25, 2016
the Citizens for Waters campaign filed a slate mailer 401 with the State of Califomia disclosing
the same receipt of $35,000 fiom the Democratic State Central'Committee of California.” See
Exhibit 2. The memo on this filing was slightly different from the FEC filing. The slate mailer
filing stated the $35,000 was earmarked for the Kamala Harris campaign for the United States
Senate.

A review of the Kamala Harris for Senate campaign shows an itemized disbursement for
a primary election slate mailer:to Citizens. for Waters.in the amount of $30,000 on May 16,
2016°. See Exhibit 3. No other itemized disbursements were made to the Citizens for Waters.
campaign committee by the Kamala Harris Senate campaign committee for the remainder of the-
2016 election cycle.

Appareiit Violatiens,

It is apparent that the $35,000 contribution to the Citizens for Waters campaign
committee from the Democratic State Ceritial Committee of California was a coordinated
communication between the committees to place Kamala Harris on the slate ballot for. the 2016
general election. This coordinated contribution violates campaign finance contribution limits
under 2 USC-431(8)(A)(1), 11 CFR 100.52, 2 USC 432(e)(3) and 441a(a)(2)(A).

Two key provisions within the Federal Election Campaign Act of 1971 are the focus of
this complaint. The first-provision.is the exempt party activities provision, which. applies te the
slate. mailer exemption the Citizens for Waters committee uses to operate as-a dual principal
campaign committee-and ‘State of California slate mailer committee. Advisory Opinion 2004-37
allows Citizens for'Waters to receive reimbursement from candidates to appear on the.slate
mailer being produced by the Citizens for Waters campaign committee. The second provision. is.
the coordinated communication regulations found in 11 CFR 109.21.

1 Citizens For Waters, FEC Form 3, 12:Day Pre-Eléction Report-forthe General (1.2G) Election, December:8, 2016,
2 Citizens for Waters Slate Maller Committee, Form 401, October 25, 2016,
3 Kamala Harris for Senate, FEC Form.3, Transaction id: VPEAEA23XD9, May .16, 2016.
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In Advisory Opinion 2004-37* the FEC approved the Citizens for Waters campaign

committee’s operation of a slate mailer in the State of California. See Exhibit 4. The advisory

opinion stated, “The Commission determines that the payments by either the Waters Committee
or PHP for the brochure would not constitute-support of, or in-kind: contributions. to,.any Federal
candidate appearing in the brochure, so long as the authorized committee of that Federal
candidate reimburses the Waters Committee or PHP within a reasonable period of time.” The
advisory opinion goes on to say, “The. Commission concludes that reimbursements by the
authorized committees of the Federal candidates listed in-the brochure in amounts equal to-the-
attributable costs associated with the production and distribution of the proposed brochure within
a reasonable period of time would not.constitute “anything of value™ to the Waters Committee or
PHP under 2 U.S.C. 431(8)(A)(1).and. | |. CFR 100.52. Theretore, such reimbursements would.
not be subject to the Act’s limits at 2 USC 432(e)(3) and 441a(a)(2)(A).”

It is clear the $35,000 contribution violates the provisions cited in Advisory Opinion
2004-37 as the Kamala Harris for Senate committee did not reimburse Citizens for Waters for
candidate Harris placement.in the, slate ballot for the 2016 general election that Citizens for
Waters produced. It is also apparent that the Democratic State Central Committee of California
made the $35,600 contribution to Citizens for Waters.for the purpose of influencing a Federal
election in support.of federal candidate, Kamala Harris, thus making this payment a coordinated
communication under Il CFR 109.21.

Conclusion

The Democratic State Central Committee of.California’s $35,000 contribution. to Citizens

. for Waters violated campaign finance limits as it was made with the expressed purpose of

placing candidate Kamala Harris.on the Citizens for Waters slate card for the 2016 general
election. This contribution cannot be considered an exempt party activity because the
Democratic State Central-Committee of California. was net. producing: the slate-mailer for Kamala:
Harris. The contribution cannot be.considered an exempt reimbursement for slate mailers
because the Kamala Harris for Senate campaign.committee did not-make the:reimbursement to
the Citizens for Waters slate mailer. This contribution was a coordinated communication as
defined by I 1 CFR 109:20: Therefore normal campaign.contribution. limits.apply. putting this
contribution well over those limits.

National Legal and Palicy Center is asking-the Commission to audit the Citizens for
Waters campaign committee in light of the facts we have laid out.in this complaint.. Since the
Commission has given federal campaigns broad discretion involving slate mailers it is imperative
the issues cited in this complaint are fully investigated and all penalties and fines that may result
from a finding that the Citizens for Waters campaign was in violation of the statutes cited should
be applied in full. Anything less would undermine the confidence of the public in.the integrity of
the campaign finance system.

4 Federal Election Commission Advisory Opinion 2004-37.



Coniplainant, upon information and belief, swears under penalty of perjury that the
statements and facts of this Complaint are true and-correct to the best of his knowledge and
belief. '

NATIONAL LEGAL AND POLICY CENTER

et

‘Thomas J. Anderson”
Director, Government Integrity Project

State of Florida

County of Broward .

The foregoing ifis iowledged before
me this > y
by who is personally

known to me or

as identifioation.

/ ' , Notary Public




FLORIDA JURAT

Swomn to (or affirmed) and subscribed before me this

_39__ day of: -SM\ (A &.@J %

Day Mopkh

EVA WUNAR f—7, . ] @ /
75\ MY COMMISSION #GB033772 _ L ¢
EXPIRES: SEP 26, 2020 Name of Notary Typed Printed or Stamped
‘J Bonded through 1st State insurance
{0 Personally Known

TProduced Identification
ge of IdentificationProduced: _/, or "0/0"
VoS Lieens—«

Place Notary Seal Stamp Above

OPTIONAL

Though this section is optional, completing this information can deter alteration of the document
or fraudulent reattachment of this form to an unintended document.

Description of Attached Document ﬂ / N

Title or Type of Document: ?G)PV' ! 74Ch ons &lﬂm IS<iénS (gn'l # .

Document Date: 7/3 d / ____Number of Pages: 'Z |

Signer(s) Other Than Named Above: ﬁA 143 VI e

© 2013 Natlonal Notary Assoclatlon ° Wwww. NatlonaINotary org ¢ -800US NOTARY (1 800-876-6827) Item #5186
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FOR LiNE NUI\;IBE-R: PAGE 9 OF 24
SCHEDULE A (FEC Form 3) Use separate schedule(s) {check only one)
for each category of the
ITEMIZED RECEIPTS Detaiisd Sumenony Pege 1a H 11b l:lnc 14
12 13a 113b 14 M15

Any information copied from such Reports and Statements may not be sold or used by any person for the purpose of soliciting contributions
or for commercial purposes, other than using the name and address of any political committee to solicit contributions from such committee.

NAME OF COMMITTEE (In Ful)
/ CITIZENS FOR WATERS

Full Name Last, First, Middle Initial)
Californians for Lower Drug Prices

A, — Date of Recelipt
Mailing Address 6255 W Sunset Blvd 21st Floor . U A S S A B A
o . 150 2008 -

City : ' State Zip Code Transaction ID : 15-6741-0
Los Angeles CA 80028
FEC 1D number of contributing o S Amount of Each Receipt this Period
federal political committee. T A e - S

: 20000.00
Name of Employer Occupation : . T e T d

' i | Memo e

Receipt For: o Election Cycle-to-Date sil"’:e M:;‘eor Pam ont
! "} Primary "] General _ C - D e A ym
{ i Other (specify) ¥ ; ) , | 2000000 -

Full Name'(Last, First, Middle .Initial) .
B Democratic State Central Committee of California FFA Date of Recalpt
" Mailing Address 1830 Sth St i

MM s DD e Y Vav Ty
TR L
City State Zip Code Transaction ID : 15-6742-0
Sacramento CA 95811
FEC ID number of contributing PP ’ S -
federal political committee. 1C .. e e i Amo_unt of Each- Reoe—lpt th'f Period
Name of Employer Occupation ! ) g e el ?5_900'_90 ..
Receipt For: Eiection Cycle-to-Date ; § Memo tam
' { ! .
o — ' .
Primary | | General T Slate Mailer Payment
| i Other (specify) v , , _35000.00.
_— . “w~ R .’
Full Name (Last, First, Middle Initial) j
For Adult Industry Responsibility Committee Date of Receipt
" Malling Address gas5 w Sunset Bivd 21st Floor MM 1B DLIEY ¥ Yy
10 15 ¢ 1 2016
City State Zip Code Transaction ID : 15-6740-0
Los Angeles CA 90028
FEC ID number of contributing - - - . . '
federal political committee. G- _ . Amount of Each Receipt this Period
"‘v LS P EECIY B 3
Name of Employer Occupation s . 2°°°°-_°?
? 1
Receipt For: . Election Cycle-to-Date T, Memo Hem
] 7 Primary [:] General F e L e g ‘State. Mailer Payment
"] other (specify) v ¢ 20000.00
- S . [ | I RNL SR - D
2 B LI R DRI o -
SUBTOTAL of Receipts This Page (optional)...: : _ bl a gy ., 7500000
TOTAL This Period (last page this line number only)..... . . | 4 ’ " . .-

FEC Schedule A (Form 3) (Revised 05/2016)
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SCHEDULEB (FEC Form 3) Use separate schedule(s) | FORLINE NUMBER:| PAGE 1238 | 1307
ITEMIZED DISBURSEMENTS foreach category ofthe | XNl T oo
Detailed Summary Page D20a [J2ob [Jzoc  [J21.

Any information copied from such Reports and Statements may not be soid or used by any person for the purpase of soliciting contributions or for

commercial purposes, other than using the name and address of any polilical commitiee to solicit contributions from such commitiee.

Amount of Disbursement this Period
Kamala Harris for Senate

Full Name (Las!, First, Middle tnitial)

Citizens for Waters Date of Disbursement
Mailing Address 249 E Ocean Bivd 05 | 16 2016
Ste 685 -
City State Zip Code .
Long Beach CA 908028832 Amount of Each Receipt this Period
Purpose of Disbursement 30000.00
Slate Mailer _ 001
Candidate Nam@ ) cslegowl DMemo item
Type Transaction ID: VPEAEA23XD9
Office Sought  [JHouse Disbursement For: 2016
[JSenate Prmary  [JGeneral
[President [Jother (specify)
State: District:
Full Name {Last, First, Middle initial)
Consumer Attomeys Association of Los Angeles PAC Date of Disbursament
. Mailing Address 800 W 6th St 04 29 2016
Ste 700 .

- City’ T State Zip Code . . ]
Los Angeles CA 90017-2710 Amount of Each Recsipl this Period
Purpose of Disbursement — 2720.20
Fundraiser - Food & Beverages 003
Candidate Name Category/ [IMemo ttem

. Type Transaction ID: VPEAEA203R6
Office Sought  [JHouse Disbursement For: 2016
[Osenate Primary  [JGeneral
{]President [JOther (specify)
State: District:
Full Name (Las!, First, Middle Initiat)
Lauren Dikis Date of Disbursement
Mailing Address 1408 15th St NW 04 04 2016
Apt 19
City ’ State Zip Code - .
Washington DC 20005-1928 Amount of Each Receipt this Period
Purpose of Disbursement =~ _ 570.00
Reimbursement - See ltemization Below 003 N
Candidate Name : Category/ [IMemo tem
_ Type Transaction ID; VPEAEAZFZ0
Office Sought: [ JHouse Disbursement For: 2016
[)Senate * [IPrimary OJGeneral
OPresident [CJOther (specify)
State: District: _

SUBTOTAL af Disbursements This Page (optional)
TOTAL This Period (last page this line number only)

33290.20

FESANO18

FEC Scheduls B (Form 3) (Revised 12/2015)




EXHIBIT 4

FEDERAL ELECTION COMMISSION
Washington, DC 20463

October 21, 2004

CERTIFIED.MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 2004-37

Joseph M. Birkenstock, Esq.
Smith Kaufman LLP

777 S. Figueroa Street

Suite 4050

Los Angeles, CA 90017-5864

Dear Mr. Birkenstock:

This responds to your letters dated September 27 and October 7, 2004, on behalf of (1)
Representative Maxine Waters, (2) Citizens for Waters (the “Waters Committee™), which is
Representative Waters’ principal campaign committee, and (3) People Helping People (“PHP”),
which is Representative Waters’ “leadership PAC” and is a multicandidate committee, requesting
an advisory opinion concerning the application of the Federal Election Campaign Act of 1971, as
amended (the “Act”), and Commission regulations to the production and distribution by either
committee of a brochure' listing and expressly advocating the election of certain Federal and
non-Federal candidates.

Your request raises two principal issues. The first is whether the proposed brochure
would constitute support of, or be an in-kind contribution to, the authorized committees of the
Federal candidates listed in the brochure, where each Federal candidate listed in the brochure will

- reimburse whichever committee produces and distributes the brochure for the full costs

attributable to that candidate. The second issue is whether reimbursements by the Federal
candidates constitute support of, or would be contributions to, the Waters Committee or PHP,

- subject to the Act’s applicable contribution limits.

' Although you describe the document you plan to produce as a “sample ballot,” because certain candidates will be
featured more prominently than others and because the document will include brief commentary by Representative
Waters about the candidates listed, the document is not simply a sample ballot. Accordingly, this-advisory opinion
will refer to the document as a “brochure.”
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The Commission cencludes that the proposed brochure would not constitute suppoit of,
or be dn in-kind contribution to, the Federal candidates listed in the brochure, provided that the
Federal candidates provide reimbursements in the appropriate amount in a timely manner. The
Commission also concludes that reimbursements by the Federal candidates for their attributable
portion of the costs would not constitute support of, or be. contributions to, the Waters
Committee or PHP. Additionally, this advisory opinion discusses how the Waters Committee or
PHP should determine the cost attributable to each candidate and should report both the initial
payments for production and distribution of the brochure and the reimbursements by the Federal
candidates. Finally, this advisory opinion sets forth the disclaimer requirements for the proposed
brochure.

Bacfcground

Representative Waters is the U.S. Representative from the 35" Congressional District of
California and a candidate for re-election to that office in the November 2, 2004, general
election. You state that, through either the Waters Committee or PHP, Representative Waters
intends to produce and distribute a brochure that will expressly advocate the election of clearly
identified Federal and non-Federal candidates in the November 2, 2004, general election. The
brochure will be distributed by U.S. Mail. '

The brochure will feature a prominent picture or likeness of Representative Waters on the
front page. It will be promoted as Representative Waters’ “official sample ballot” and will
contain brief quotes, which convey her opinions and endorsenients of the Federal and non-
Federal candidates listed. '

You anticipate that the brochure will include Presidential candidate Senator John Kerry,
Vice-Presidential candidate Senator John Edwards, U.S. Senator Barbara Boxer, U.S.
Representatives Juanita Millender-McDonald and Diane Watson, perhaps other U.S. House
candidates, and candidates for various non-Federal offices. You represent that Federal candidates
will be included in the brochure only if their principal campaign committees reimburse for the
full production and distribution costs of the brochure attributable to them.

You state that candidates will be given space and prominence in the brochure in rough
proportion to their prominence on the Democratic ticket. Senators Kerry and Edwards-will be
portrayed very prominently, statewide candidates and U.S. House candidates less so,-and local
ccandidates generally will only be listed on 4 ballot line resembling an actual voting ballot. The
listings-of the candidatés will be accompanied by endorsements of varying léngths. All
endorsements will be printed in Representative Waters’ handwriting.

You indicate that several different versions of the brochure will be produced and
distributed in order to reflect accurately the actual ballot within the recipient’s voting precinct.
Accordingly, any candidaté other than Representative Waters will only be included in brochures
that are mailed to precincts where he or she is on the actual ballot on November 2, 2004. More
than 500 pieces of each version of the brochure will be mailed and the total distribution of all
versions will be approximately 200,000 pieces.



F ezl ¥ ST S S N Y TN

AO 2004-37
Page 3

Finally, you state that you are not requesting the Commission’s opinion regarding the
application of the Act and Commission regulations to any arrangements with, or payments by,
non-Federal candidates or their committees, but instead you limit your advisory opinion request
to the arrangements with, and payments by, any Federal candidates who will be included in the
proposed brochure.

Legal Analysis and Conclusions

- 1. Would the proposed brochure constitute support of; or be an in-kind contribution to,

" the authorized committees of the Federal candidates listed in the proposed brochure
where all Federal candidates listed in the brochure will reimburse the Waters
committee or PHP for their attributable portion of the brochure s production and
distribution costs?

Depending on which committee pays for the production and distribution of the proposed
brochure, your request implicates two separate sections of the Act and Commission regulations.
First, if the Waters Committee pays for the production and distribution of the proposed brochure,
it would implicate the limits that the Act and Commission regulations place on the support that a
principal campaign committee or authorized committee of a Federal candidate may provide to
other Federal candidates or their committees. See 2 U.S.C. 432(e)(3)(A) and (B); 11 CFR
102.12(c)(1) and (2); 11 CFR 102.13(c)(1) and (2). Second, if PHP (which has only a Federal
account) pays for the brochure, it would implicate the limits that the Act and Commission
regulations place on contributions to candidates by multicandidate committees. See U.S.C.
441a(a)(2)(A) and 110.2(b)(1). Both the limits on support by principal campaign committees and
the contributions limits on multicandidate committees would be triggered if the proposed
brochure were an in-kind contribution to the Federal candidates listed in the brochure. The
brochure would be an in-kind contribution if it were a coordinated communication under
2 U.S.C. 441a(a)(7)(B)(i) and 11 CFR 109.21.

The Act defines as an in-kind contribution an expenditure made by any person "in
cooperation, consultation, or.concert, with, or at the request or suggestion of, a candidate, his
authorized political committees, or their agents.” 2 U.S.C. 441a(a)(7)(B)(i). The Commission's
"coordinated communication" regulation at 11 CFR 109.21 specifies that a payment for a
communication is made for the purpose of influencing a Federal election, and is an in-kind
contribution to the candidate or authorized committee with whom or which it is coordinated if it
satisfies the following three-pronged test: (1) the communication must be paid for by a person
other than the Federal candidate or authorized committee in question; (2) one or more of the four
content standards set forth in 11 CFR 109.21(c) must be satisfied; and (3) one or more of the six
conduct standards set forth in 11 CFR 109.21(d) must be satisfied. See 11 CFR 109.21(a), (b)(1).

In the present case, because you represent that each Federal candidate will be included in
the brochure only if he or she reimburses the Waters Committee or PHP for the full production
and distribution costs attributed to him or her, the proposed brochure would not satisfy the
payment prong of the coordinated communication test. Accordingly, the Commission determines
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that the payments by either the Waters Committee or PHP for the brochure would not constitute
support of, or‘in-kind contributions to, any Federal candidate appearing in the brochure, so long
as the authorized committee of that Federal candidate reimburses.the Waters Committee or PHP
within a reasonable period of time. See Advisory Opinions 2004-1 (concluding that
communications producedand-distributed by one candidate’s autherized ¢cormmittee and
coordinated with a second candidate’s autliorized committee- would not result in an in-kind
contribution fo the second authorized committee so long as the second committee reimbursed the
first committee for the attributed portion of the coordinated communications) and 2004-29
(reaching a similar conclusion with respect to a coordinated communication by a State ballot
committee and the authorized committee of a Federal candidate). Thus, because the proposed
brochure would not be an in-kind contribution to any of the Federal candidates listed in it, the
production and distribution of the brochure would not be subject to the limits of either 2 U.S.C.
432(e)(3) or 441a(a)(2)(A).

You represent in your October 7 letter that “federal candidates who do not pay a -
proportionate share of the expenses of the ballot under 11 C.F.R. § 106.1 will not be included in
the ballot.” The Commission assumes that if PHP produces and distributes the sample ballot, the
Waters Committee, like the authorized committees of all the other Federal candidates listed, will
reimburse PHP for the full costs attributable to Representative Waters.

2. Would reimbursements by the authorized committees of the Federal candidates listed
in the brochure constitute support of, or be contributions to, the Waters Committee or
PHP and thus be subject to the Act’s applicable contribution limits?

This question implicates the same sections of the Act and Commission regulations as
your first question. The Commission concludes that reimbursements by the authorized
committees of the Federal candidates listed in the brochure in amounts equal to the attributable
costs associated with each candidate’s listing would not constitute support of the Waters
Committee or contributions to PHP because, in this situation, mere reimbursement of the costs
associated with the production and distribution of the proposed brochure within a reasonable
period of time would not constitute “anything of value” to the Waters Committee or PHP under
2U.S.C. 431(8)(A)(i) and 11 CFR 100.52. See Advisory Opinion 2004-1. Therefore, such
reimbursements would not be subject to the Act’s limits at 2 U.S.C. 432(e)(3) and 441a(a)(2)(A).
To the extent that any reimbursement by a candidate’s authorized committee exceeds the costs
attributed to that candidate, such excess reimbursement would constitute a contribution either to
the Waters Committee or PHP and would be subject to the Act’s applicable contribution limit.
See 2 U.S.C. 432(e)(3)(B); 2 U.S.C. 441a(a)(1XC); 11 CFR 102.12(c)(2); 11 CFR 110.1(d).

3. How should the Waters Committee or PHP calculate the amount of the brochure's

production and distribution costs atmbutable to each candidate listed in the
brochure?

Commission regulations provide for the attribution of the expenses of a communication
that is for the purpose of influencing the election of more than one candidate. Under 11 CFR
106.1, expenditures made on behalf of more than one clearly identified Federal candidate shall be
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attributed to each such candidate according to the benefit reasonably expected to be derived. In
the case of a publication such as the proposed brochure, the attribution shall be determined by the
proportion of space devoted to each candidate as compared to the total space devoted to all
candidates, 11 CFR 106.1(a)(1). The regulation makes clear that this attribution method also
applies to payments involving both expenditures on behalf of one or more clearly identified

. Federal candidates and disbursements on behalf of one or more clearly identified non-Federal

candidates. 11 CFR 106.1(a). Thus, attribution is determined by the proportion of space devoted
to each candidate, as compared to the total space devoted to ali candidates, whether Federal or
non-Federal.

Your proposed brochure will feature a prominent picture or likeness of Representative
Waters, will be promoted as-her official “sample ballot,” and will expressly advocate the election
of each of the other identified candidates. The Commission concludes that the costs of a
particular version of the brochure must be attributed to each Federal or non-Federal candidate,
including Representative Waters, according to the space devoted to such candidate in proportion
to the space devoted to all candidates. Given that different versions of the brochure will be
distributed, and not every candidate will appear in all versions, the calculation of the costs
attributable to a particular Federal or non-Federal candidate must also take into account the
varying shares and costs attributable to each version of the brochure.

4. How should the Waters Committee or PHP report (a) the initial payments for the
production and distribution of the brochure and (b) the reimbursements by the
candidates listed in the brochure for their attributed portion of these costs?

The Waters Committee (on FEC Form 3) or PHP (on FEC Form 3X) must report all the
production and distribution costs of the proposed brochure as operating expenditures and,
likewise, report reimbursements by each authorized committee of the individual candidates listed
in the brochure as offsets to operating expenditures. 2 U.S.C. 434(b)(2)(I) and (4)(A); 11 CFR
104.3(a)(2)(vii) and (3)(ix); 11 CFR 104.3(b)(1)(i) and (2)(i). Assuming that the costs ,
attributable to each candidate will exceed $500, either the Waters Committee or PHP must
disclose the costs attributable to each of the candidates as a debt owed to it on Schedule D of the
30-Day Post General Election Report and future reports, unless a candidate’s complete
reimbursement occurs on or before November 22, 2004, the closing date of the Post General
Election Report.2 2 U.S.C. 434(b)(8); 11 CFR 104.11(a) and ®).

With the itemized entries under “operating expenditures,” the Waters Committee or PHP
should include a notation stating: “Exp. for mailing - see AO 2004-37.” For each of the entries
under “offsets to operating expenditures,” the notation should read: “Reimb. for mailing - see AO
2004-37.* Moreover, any related entries on Schedule D should state “For mailing - see AO
2004-37.”

2 The debt will no longer have to be disclosed afier the report covering the period in which the debt is completely
extinguished.
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5. What are the disclaimer requirements for the proposed brochure?

Bécause more than 500; pieces of each version of the proposed brochure will be
distribiited by U.S. Mail, each vérsion of the brochuré will be a “mass: mallmg”3 and therefore
will constitute a public communication.* Under the Act and Commission regulations, public
communications that are paid for by candidates, or their authorized committees or agents of
either, must also include a disclaimer that clearly states that the communication has been paid for

by the authorized political committee. 2 U.S.C. 441d(a); 11 CFR 110.11(a)(1) and (b)(1).

. Accordingly, the proposed brochure must include a disclaimer stating that the brochure has been

paid for by the authorized committees of each Federal candidate appearing in the brochure. The
Commission has previously allowed for some flexibility in listing candidate names in a
disclaimer notice. See Advisory Opinion 1994-13 and MUR 2216. In this case, the Commission
determines that, instead of listing each Federal candidate’s committee in the disclaimer, the
Waters Committee or PHP would also satisfy the Act’s disclaimer requirements by marking each
paying candidate with an asterisk and including a statement on the mailing declaring that the.
brochure was “paid for by the authorized committees of the candidates marked with an asterisk.”

This response constitutes an advisory opinion concerning the application of the Act and
Commission regulations to the specific transaction or activity set forth in your request. See
2 U.8.C. 437f. The Commission emphasizes that, if there is a change in any of the facts or
assumptions presented, and such facts or assumptions are material to a conclusion presented in
this advisory opinion, then the requestor may not rely on that conclusion as sipport for its
proposed activity. _
Sincerely,

(signed)

Ellen L. Weintraub
Vice Chair

Enclosures (AOs 2004-29, 2004-1 and 1994-13)

? A “mass mailing” is defined at 11 CFR 100.27 as “a mailing by United States mail or facsimile of more than 500

pieces of mail matter of an identical or substantially similar nature within any 30-day period.”

4 “Public communication” is defined in 2 U.S.C. 431(22) and 11 CFR 100.26 as “a communication by means of any
broadcast, cable or satellite communication, newspaper, magazine, outdoor advertising facility, mass mailing or
telephone bank to the general public, or any other form of general public political advertising.”



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 27,2018

Thomas J.. Anderson

National Legal and Policy Center
107 Park Washington Court
Falls Church, VA 22046

Dear Mr. Anderson;

This is to acknowledge receipt of your letter on July 26, 2018, regarding possible violations
of the Federal Election Campaign Act of 1971, as amended (the "Act"). The Act and Commission
Regulations require that the contents of a complaint meet certain specific requirements. Your letter
does not meet these requirements. Specifically, your letter was not sworn to sufficiently, as
required under the Act.

In order to file a legally sufficient complaint, the complaint must be signed, and its contents
sworn to, by the individual filing the complaint in the presence of a notary public. See 52 U.S.C.
§ 30109(a)(1). The preferred form is “Subscribed and sworn to before me on this day of
,201__.” It is not sufficient for the notary to state that an individual acknowledged a
document before him or her.

Please note that this matter will remain confidential for a 15 day period to allow you to
correct the defects in your complaint. If the complaint is corrected and refiled within the 15 day

_ period, the respondents will be so informed and provided a copy of the corrected complaint. The

respondents will then have an additional 15 days to respond to the complaint on the merits. If the
complaint is not corrected, the file will be closed and no additional notification will be provided to
the respondents.

We regret the inconvenience that these requirements may cause you, but we are not
statutorily empowered to proceed with the handling of a compliance action unless all the statutory
requirements are fulfilled. See 52 U.S.C. § 30109. If you have any questions concerning this
matter, please contact me at (202) 694-1650. '

Sincerely,

/%Wﬂém

Mary deBeau

Paralegal Specialist
Complaints Examination
& Legal Administration



